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OPINION

Larry W. Hopkins was convicted of aggravated rape in Shelby County and is currently
incarcerated at the Hardeman County Correctional Facility in Whiteville. His sentence will expire
in 2015. During his almost twenty years of incarceration, Mr. Hopkins has been considered for
paroleon numerous occasions, but the Tennessee Board of Paroles (*Board™) has declined to parole
him each time.

After the Board declined to parole him in March 1998, Mr. Hopkins filed a petition for
common-law writ of certiorari inthe Chancery Court for Davidson County challenging the Board' s



decision on the ground that it was based on a misinterpretation of an August 1997 psychological
examination. In March 1999, the Board agreed to provide Mr. Hopkinswith another hearing, and
onApril 19,1999, thetrial court granted the Department’ smotion todismissMr. Hopkins' spetition
because it was moot.

Mr. Hopkins participated in another parole hearing on May 27, 1999. The hearing was
conducted by two members of the Board, one of whom had conducted the March 1998 hearing. The
Board formally notified Mr. Hopkins on June9, 1999, that it had again declined to parole him. In
its formal notice, the Board stated that its decision was based on the seriousness of Mr. Hopkins's
offenseand on its conclusion that paroling Mr. Hopkins “would have a substantially adverse effect
oninstitutional discipline.” The Board also informed Mr. Hopkins that he would not be considered
for parole again until 2005.

After exhausting his appellate remedies before the full Board,® Mr. Hopkins filed another
petition for common-law writ of certiorar inthe Chancery Court of Davidson County. Mr. Hopkins
took issuein this petition with the Board' s procedures, aswell as the substance of its decision, and
alleged that the Board was discriminating against him because it had paroled prisoners who had
committed more serious offenses and who had worse institutional records. The Board responded
withaTenn. R. Civ. P. 12.02(6) motion todismissthe petition on the ground that the petition failed
to state a clam upon which relief could be granted. On June 30, 2000, the trial court entered an
order dismissing Mr. Hopkins's petition. Thereafter, Mr. Hopkins filed atimely notice of appeal.

Prisoners do not have an absdute right to be released from confinement prior to the
expiration of their sentence. Grahamv. State, 202 Tenn. 423, 426, 304 S.\W.2d 622, 623-24 (1957);
Robinson v. Traughber, 13 SW.3d 361, 364 (Tenn. Ct. App. 1999); Tarpley v. Traughber, 944
S.W.2d 394, 395 (Tenn. Ct. App. 1996). Thus, paroleisa privilege and not aright. Tenn. Code
Ann. 88 40-28-117(a), 40-35-503(b) (1997); Arnold v. Tennessee Bd. of Paroles, 956 S.W.2d 478,
482 (Tenn. 1997). Whether aprisoner should be granted paroleisadecision entrusted to the Board,
not the courts. State ex. rel. Ivey v. Meadows, 216 Tenn. 678, 685, 393 S.\W.2d 744, 747 (1965);
Rucker v. State, 556 S.W.2d 774, 776 (Tenn. Crim. App. 1977).

Persons dissatisfied with the Board’ s decisions may obtain judicial review using a petition
for common-law writ of certiorari. This petition limits the scope of review to a determination of
whether the Board exceeded its jurisdiction or acted illegally, fraudulently, or arbitrarily. Turner
v. Tennessee Bd. of Paroles, 993 SW.2d 78, 80 (Tenn. Ct. App. 1999); South v. Tennessee Bd. of
Paroles, 946 S.W.2d 310, 311 (Tenn. Ct. App. 1996); Powell v. ParoleEligibility Review Bd., 879
SW.2d 871, 873 (Tenn. Ct. App. 1994). The petition does not empower the courts toinquire into
theintrinsic correctness of the Board' sdecision. Robinson v. Traughber, 13 SW.3d at 364; Turner

1 The Board denied Mr. Hopkins' request for an appeal on December 9, 1999.
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v. Tennessee Bd. of Paroles, 993 SW.2d at 80. Thus, the courtswill not use the common-law writ
togrant relief whenthe Board’ sdedsion wasarrivedat in aconstitutional and lawful manner. Tenn.
Code Ann. § 40-28-115(c) (1997); Arnold v. Tennessee Bd. of Paroles, 956 S.W.2d at 480; Powell
v. Parole Eligibility Review Bd., 879 SW.2d at 873.

Mr. Hopkins has five complaints regarding the Board's hearing procedure and decision.
They arethetypical complaints made by disappointed prisoners after they are not paroled, and, like
the trial court, we have encountered them before. First, Mr. Hopkins asserts that the Board's
procedure was flawed because the Board member who presided at the March 1998 hearing
participated in the May 27, 1999 hearing. He claims that the Board member’s participation in the
May 1999 hearing violated Tenn. Code Ann. § 40-28-105(d)(6) (1999)° relating to the appellate
review of decisions to deny, revoke, or rescind parole. This statute is inapplicable in this case,
however, becausethe May 1999 hearing wasnot an appel latereview hearing by the Board, but rather
an initial hearing that took the place of the March 1998 hearing.

Mr. Hopkins also asserts that one of the Board members who conducted the May 1999
hearing was intimidating, hostile, and rude to one of Mr. Hopkins's guests. Specifically, Mr.
Hopkins asserts that the Board member’ s question, “Now do you think you had a fair hearing?’
reflects that the questioner “had it in for [him] from the beginning of the hearing to the end.”
Demeanor is a subjective thing that cannot be meaningfully reviewed in the absence of atranscript
of the proceedings. While hostility could theoretically rise to the level of unconstitutional bias, a
decisionto deny parolewill not be undermined because aBoard member wasunsympathetic, hostile,
or even rude, as long as the Board’ s decision has factual and legal support. The Board's decision
has just such support in this case, and accordingly we will inquire no further into its intrinsic
correctness.

Mr. Hopkins maintains that the Board acted arbitrarily and fraudulently by declining to
parole him because he has an outstanding institutional record and because the Board has paroled
other prisoners with more serious criminal and institutional records. Prisoners are not entitled to
parolesimply becausethey have agood institutional record. Grahamv. Sate, 202 Tenn. at 426, 304
SW.2d at 623; Robinson v. Traughber, 13 SW.3d at 364. The record before us belies Mr.
Hopkins' sassertion that hisinstitutional recordisoutstanding. Headmitsto four minor disciplinary
infractions during the last ten years, and he had a positive drug screen in January 1999. Parole
decisions are fact-intensive and focus on the individual prisoner seeking parole. The Board
determined that paroling Mr. Hopkins would substantially affect institutional discipline. We will
inquire no further into the intrinsic correctness of this decision.

2This provision is currently codified as amended at Tenn. Code Ann. § 40-28-105(d) (11) (Supp. 2000).
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Mr. Hopkins argues that the Board acted impermissibly by denying him parole because of
the seriousness of his offense and because of the effect that granting him parole might have on
ingtitutional discipline. These reasons for denying parole are based on Tenn. Code Ann. § 40-35-
503(b)(2), (3) (1997). The courts have held repeatedly that the Board may consder the seriousness
of a prisoner’s offense when making parole decisions. Arnold v. Tennessee Bd. of Paroles, 956
S.W.2d at 482; Robinson v. Traughber, 13 S.W.3d at 363; Boyd v. Tennessee Bd. of Paroles, No.
M1998-00914-COA-R3-CV, 2001 WL 360702, at *2 (Tenn. Ct. App. Apr. 12, 2001) (NoTenn. R.
App. P. 11 application filed). In addition, we have upheld decisions denying parole based on the
Board' s concern regarding the adverse effect parole would have on institutional discipline. Perry
v. Tennessee Bd. of Paroles, No. M1998-01018-COA-R3-CV, 2001 WL 46990, at * 1 (Tenn. Ct.
App. Jan. 22, 2001) (No Tenn. R. App. P. 11 application filed). Accordingly, the basis for the
Board’ s decision to deny Mr. Hopkins parole does not reflect arbitrary or illegd action on behalf
of the Board.

Finally, Mr. Hopkins argues that the Board erred by failing to provide him with an adequate
statement of the evidence that the Board relied on in making its decision. This argument fails, like
the others, because the Board gave two adequate, legally-supported justifications for denying Mr.
Hopkins parole, namely the severity of his offense and therisk of adverse effects on institutional
discipline. No more definite statement was required.

[1.
We affirm the dismissal of Mr. Hopkins's petition and remand the case to thetrial court for

whatever further proceedings may berequired. Wetax the costs of thisappeal to Larry W. Hopkins
for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE



